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August 7, 2007 
 
After a busy ten day session, Congress went into recess on Sunday for its traditional August 
vacation.  Members of Congress will be in their home districts until Labor Day, and this is a 
good time to meet face-to-face with your Senators and Representatives.  The following is a brief 
summary of major Indian issues pending before Congress.  We urge tribal leaders to discuss 
these priorities with Members of Congress and ask for their support. 
 
1) Indian Healthcare Improvement Act – On July 31, an agreement was reached between 

Senator Baucus (MT) (Chairman of the Senate Finance Committee) and Senator Dorgan 
(ND) (Chairman of the Senate Committee on Indian Affairs) that the final mark-up on Indian 
Health Care Improvement Act Amendments of 2007 (S. 1200) will be held in the Finance 
Committee on Wednesday, September 12.  Afterwards, Senator Reid (NV), the Senate 
Majority Leader, promised Senator Dorgan and Indian Country that he would bring the 
IHCIA to the Senate floor for a vote before the end of this year.  The House version of the 
bill (H.R. 1328) has been reported out of the Natural Resources Committee and is awaiting 
action in the Ways and Means and Energy and Commerce Committees. Please continue to 
urge your Senators and Representatives to support the Indian Health Care Improvement Act. 

 

2) Appropriations for Indian Programs – The House has passed all twelve spending bills, 
including the Interior, Agriculture, Energy-Water, Labor-HHS-Education, and 
Transportation-HUD bills, which all fund various programs in Indian Country.  The Senate 
has passed all of their spending bills out of the full Appropriations Committee, excluding 
Defense.  The House version of the Interior bill includes substantial increases, a 5.3% 
increase over the FY07 levels, which would boost Indian public safety and justice programs 
and restore the majority of the reductions and program eliminations proposed by the 
President for Indian funding.  The Senate version includes increases as well, but only 2.9% 
above the FY07 level for the Operation of Indian Programs.     

 

Deliberations on appropriations have become increasingly partisan between Democratic 
leadership in Congress and the President.  The President has threatened to veto multiple bills 
passed by the House over costs, including the Interior bill.  A year-end omnibus is a 
possibility as the Senate has only passed one spending bill, which would focus a veto 
showdown more on overall spending than on individual appropriations bills.  NCAI 
encourages tribal leaders to thank House Interior Subcommittee Chairman Dicks (WA) and 
Ranking Member Tiahrt (KS) for supporting Indian Country’s efforts to address 
methamphetamine, public safety, education and other priority areas.  Also, encourage your 
members to support the House levels of funding in the Interior spending bill when the 
measure goes to conference with the Senate bill. 
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3) House Passes, Senate to Take Up Farm Bill -  At the end of July the House passed The 
Farm, Nutrition, and Bioenergy Act of 2007 (H.R. 2419). The bill is projected to authorize 
$286 billion over five years, covering a breadth of USDA programs including rural 
development, forestry, energy development, agricultural credit, research, commodity 
payments, conservation, and nutrition programs. The Senate plans on beginning debate of its 
version after the August recess.  

 

NCAI worked closely with Agriculture Committee staff and House Members to include tribal 
provisions into the House bill, as well as working with other minority groups to improve 
socially disadvantaged programs and outreach. Traditionally, the USDA has underserved 
minority farmers; however the House bill promises improvement for how the USDA treats 
Indian and minority farmers, including strengthening the Food Distribution Program on 
Indian Reservations.   Please urge Senators to include these provisions in the Senate bill and 
additional Indian provisions should be addressed as the Senate works on their draft.  

 

4) Law Enforcement – With the recent Amnesty International report detailing the 
disproportionate crime rate and lack of law enforcement response in Indian communities, 
Congress is paying attention to longstanding tribal concerns about law enforcement.  NCAI 
President Joe Garcia testified before the Senate Committee on Indian Affairs and asked 
Congress to take action on four priorities: 

a. Improve the Department of Justice Response to Indian Country Crime – including the 
appointment of an accountable Assistant Attorney General in Washington, DC 

b. Increase Law Enforcement Cooperation – among tribal, state, and local law 
enforcement by providing incentives 

c. Empower Tribal Governments – to address crimes committed in their communities, 
particularly crimes of domestic violence and sexual assault 

d. Maximize Law Enforcement Funding  - funding sources should be streamlined and 
funding increased to meet the significant needs for law enforcement, courts, detention 
facilities and treatment facilities 

Chairman Dorgan and Vice Chair Murkowski both expressed their strong interest in 
introducing legislation, and NCAI is working with committee staff to develop a proposal. 

 

5) Methamphetamine Grants Bill – Methamphetamine use is a grave problem in Indian 
Country. In February the House unanimously passed a bill to make Indian tribes eligible to 
apply for certain grants to fight methamphetamine. This bill, H.R. 545, the Native American 
Methamphetamine Enforcement and Treatment Act of 2007, allows tribes to apply directly to 
the federal government for these grants which support prevention, treatment, and tribal law 
enforcement agencies in their fight against methamphetamine trafficking. 

  
In the Senate, Senator Kyl (AZ) has a hold on the bill and is preventing its passage out of an 
unwarranted concern that a grant program could confer jurisdiction to tribes over offenses 
committed in Indian Country. Sen. Kyl opposes this possibility and instead would require 
that the Dept. of Justice predetermine tribal jurisdiction -- unnecessary language that would 
create legal conflicts and set a bad precedent for future grant authorization bills. Please 
contact your senators and encourage them to swiftly pass this legislation that helps all of 
Indian Country keep meth out of their communities. Please contact Sen. Kyl’s office and let 
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him know that there is no time to waste in the fight against meth in Indian Country.  Sen. 
Kyl’s phone number is (202) 224-4521 and fax is (202) 224-2207. 
 

6) Tribal Provisions in Homeland Security Signed into Law –  Last Friday, the President 
signed into law H.R. 1 implementing recommendations of the 9/11 Commission Act of 2007.  
The new law contains provisions for Homeland Security direct funding to tribal 
governments.   In general, all tribes are eligible to receive homeland security funding through 
their state government, and if a state fails to transfer funds in a timely way the tribe may 
apply to receive the funds directly.  In addition, “directly eligible tribes” may apply to 
receive homeland security funds directly if they submit a plan that shows consistency with 
the state homeland security plan. 

 

The definition of a “Directly Eligible Tribe” includes tribes in the continental U.S. which 
operate a law enforcement or emergency response agency with the capacity to respond to 
calls for law enforcement or emergency services, and which have not received funds for the 
same purpose from a state government.  The tribe must also meet one of the following 
criteria: 

• located on or near an international border or a coastline; or 

• located within 10 miles of prioritized critical infrastructure list item; or 

• located within or contiguous of the 50 most populous metropolitan areas; or 

• jurisdiction over 1,000 square miles of Indian country 
A consortium of tribes is also eligible for direct funding if each member of the consortium 
meets the requirements above.  The law contains a minimum 0.1% set-aside for directly 
eligible tribes (9.5 million) instead of the NCAI-recommended 1.0% set-aside (95 million).In 
addition, the new law requires states to provide grant funds to assist tribal communities in 
improving interoperable communications.  
 

7) Homeland Security Tribal ID Proposed Regulation - NCAI is coordinating a national 
tribal leaders meeting on Tribal Identification/Border Crossing this Thursday, August 9 from 
9:00a.m. - 5:00 p.m. at the Viejas Casino in Alpine, California.  The purpose is to develop 
tribal comments in response to the recently released Department of Homeland Security 
proposed regulations on passport requirements for crossing international borders under the 
Western Hemisphere Travel Initiative (WHTI). The comments are due Monday August 27.  

 
Our responses to these proposed rules will greatly affect whether Tribal ID cards will be 
accepted not only for border crossing, but possible future enhanced documentation purposes 
as well.  Currently the proposed regulations offer that only border tribes whose members 
cross the border for “historic, religious, or other cultural purposes” can use tribal ID cards -- 
and then only if they use the designated ports-of-entry and pass certain ID security 
requirements.  NCAI will set up a call-in number for participation, but there are only a few 
call-in lines available.  If you are available to attend, contact Heather Thompson or Robert 
Holden at NCAI about recommended hotel and other logistical information, or for the 
teleconference information. 

 
8) Adam Walsh Act – The Adam Walsh Child Protection and Safety Act of 2006, establishes a 

National Sex Offender Registration and Notification System and contains a section that 
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requires tribal governments to affirmatively elect to comply with the mandates of the Act by 
July 27, 2007. If a tribe did not pass a resolution stating its intention to comply with the Act 
by this date, the tribe will be treated as though it has delegated its authority under the Act to 
the State. The state then has the right to enter tribal lands to carry out and enforce the 
requirements of the Act. A tribe that has passed a resolution choosing to opt-in to 
participation in the national sex offender registry will have two years to develop a system to 
come into compliance with the requirements of the Act.  

 

NCAI has pushed for an extension of time and other amendments to protect public safety on 
reservations and preserve tribal governmental authority – considering that the Department of 
Justice has not completed the implementation guidelines or provided any funding.  However, 
these efforts were stopped by holds from leadership of the Senate Republican Steering 
Committee.  Many tribes have already opted in and we are evaluating the relatively small 
number of tribes who did not.  Please contact your Senators and Representatives and 
continue to ask them to amend the Adam Walsh Act to extend the deadlines and make other 
amendments to protect public safety and preserve tribal government authority. 

 

9) Tax Exempt Bonds Legislation Introduced – In late July, legislation that will allow tribal 
governments to issue tax-exempt government bonds to finance community development was 
introduced in both the Senate and House. In the Senate, Finance Committee Chairman Max 
Baucus (MT) and Finance Committee member Sen. Gordon Smith (OR) introduced S. 1850, 
the Tribal Government Tax-Exempt Bond Parity Act of 2007. In the House, Assistant to the 
Speaker of the House and House Ways and Means Committee member Rep. Xavier Becerra 
(CA), along with Ways and Means member Rep. Devin Nunes (CA), introduced companion 
legislation H.R. 3164.  

The law currently limits the authority of Indian tribal governments to issue tax-exempt bonds 
to only “essential governmental function(s)."  As interpreted by the Internal Revenue Service 
("IRS"), it has severely limited tribes’ ability to finance development projects.  However, the 
Tribal Government Tax-Exempt Bond Parity Act of 2007 would give tribes much the same 
ability to finance development projects as is currently enjoyed by State and local 
governments. 

S. 1850 was introduced July 23 and referred to the Senate Finance Committee.  Senate 
Finance Committee Chairman Baucus is currently seeking cosponsors to S. 1850.  H.R. 3164 
was introduced on July 24 and referred to both the House Ways and Means Committee and 
the House Financial Services Committee. Rep. Becerra has expressed interest in adding 
cosponsors to H.R. 3164.  Please contact your Senators and Representatives and urge them to 
support this important legislation. 

10) Regulation of Tobacco Manufacture and Sales – Congress is considering landmark 
legislation that would for the first time grant the Food and Drug Administration authority to 
regulate the manufacture, marketing and sale of tobacco products in order to protect public 
health.  In the Senate, this bill is S. 625, and the companion bill in the House is H.R. 1108.  
As introduced, the legislation protects the sovereignty of Indian tribes from state government 
intrusion.  However, in a recent meeting of the Senate Health, Education, Labor and Pensions 
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(HELP) Committee, Senator Coburn (OK) offered two amendments intended to subject tribes 
to criminal penalties for violating state tax laws.  These amendments appear to have been 
developed by the convenience store associations.  The amendments were not accepted, but 
the HELP Committee will be revisiting the issue of treatment of Indian tribes over the 
August recess.  Please ask your Senators and Representatives to keep the FDA Tobacco bill 
free of any provisions that would impose state tax laws on Indian reservations and infringe 
on the many tribal-state tax agreements that are currently in existence.  

 

11) Pension Plan Fix - The Pension Protection Act requires tribes to segregate their employee 
retirement plans based on whether there was the slightest degree of “commercial” activity 
associated with their job.  This false distinction creates administrative burdens and pitfalls 
that state government plans do not have to contend with.   Both tribes and the IRS have 
difficulty interpreting the commercial/governmental distinction that the Pension Protection 
Act requires. 

 

On April 17 the Senate sent two bills to the Finance Committee that would fix section 906 of 
the Pension Protection Act of 2006.   The bills, S. 792 and S. 1129, were introduced by 
Senator Smith (OR) and cosponsors include Senators Bingaman (NM) and Johnson (SD). 
Together the bills will address both the Internal Revenue Code and the Employment 
Retirement Income Security Act. Representative Pomeroy (ND) introduced a companion bill, 
HR. 2119 in May. Like the Senate bills, H.R. 2119 enjoys bi-partisan support. Its co-sponsors 
are Representatives Cole (OK) and Kildee (MI).  Please encourage your Senators and 
Representatives to support these bills.  Currently NCAI is working with the House Education 
and Labor Committee staff to finalize a national survey that will help the House committee 
have a better understanding of the diversity of tribal plans and the protections that exist for 
tribal employees. Within the next few weeks we will be helping to distribute this survey and 
would appreciate your help. 
 

12) Tribal Tax Option Included in Streamlined Sales Tax Bill – Tribal sales taxes are 
becoming an increasingly important source of revenue for tribes.  In a very positive 
development, legislation to implement the State Streamlined Sales Tax Agreement now 
includes the option for tribal governments to participate in the Agreement and its uniform 
rules for sales tax collection.   S. 34, the Sales Tax Fairness and Simplification Act, was 
introduced on May 22 by Senator Mike Enzi (WY).  Section 5 of the bill includes the option 
for tribes to participate in the interstate Agreement, and on the governing board. 
Senator Byron Dorgan (ND) has been a primary sponsor of the legislation in the past but is 
waiting to join this legislation until some non-tribal issues are resolved.  Both Senator 
Dorgan and Enzi were very helpful in working out the tribal provision.  We also worked 
closely with the National Conference of State Legislatures and the National Governor’s 
Association.   NCAI urges tribes to thank Senators Dorgan and Enzi for their support, and to 
support this important legislation with their Senators and Representatives.  

 

13) Trust Reform - Although there was a great deal of activity on trust reform in the last session 
of Congress, no legislation has been introduced in this Congress.  NCAI passed a resolution 
in February calling on Congress to move forward with the trust reform elements of last year’s 
legislation in separate bills from the Cobell settlement.  In particular, tribes have supported 
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the parts of last year’s S. 1439 that would allow greater tribal control and promote economic 
development through Trust Asset Management Plans, and would eliminate the Office of 
Special Trustee.  Tribes have also increasingly supported options to reduce fractionation of 
allotted land.   To date no separate trust reform legislation has been developed by the Senate 
Committee on Indian Affairs.  Tribes should contact Senator Dorgan’s office to encourage 
the introduction of separate trust reform legislation 

 
The Cobell litigation is now focused on a trial scheduled for October.  Judge Robertson was 
assigned the case at the beginning of the year, and he has been focused on resolving pending 
issues and moving the litigation to a conclusion.   In the October trial the federal government 
will be required to demonstrate the progress that it has made in performing the trust 
accounting, as well as the future prospects for completing the accounting.  The plaintiffs will 
have an opportunity to challenge the federal government and will try to show that the federal 
government cannot complete the accounting in a satisfactory way. 

 

14) 8(a) Contracting – In this session of Congress, several bills have been introduced that would 
limit tribal access to 8(a) federal procurement contracts – an increasingly important source of 
revenue and jobs for tribal governments.  The Accountability in Contracting Act (HR 1362), 
would require certain agencies (including the Under Secretary of Defense for Acquisition, 
Technology, and Logistics) to minimize the use of noncompetitive contracts and restrict use 
of sole-source contracts and cost reimbursement contracts.  This bill has passed the House 
and is now pending in the Senate Homeland Security and Governmental Affairs Committees.  
The Small Business Fairness in Contracting Act (HR 1873), requires the establishment of 
contract value limits that would limit the size and value of 8(a) contracts.    This bill has 
passed the House and is pending in the Senate Small Business and Entrepreneurship 
Committee.  Please ask your Senators to support the existing 8(a) contracting program that is 
only beginning to fulfill its congressional intent of providing incentives for federal agencies 
to contract with historically underrepresented tribal enterprises. 

 

15)  Congressional Ethics Bill - Immediately before the recess, the Senate and House passed S. 
1, the Honest Leadership and Open Government Act of 2007, intended to respond to recent 
political scandals by tightening ethical rules.  Among other reforms, Members of Congress 
and their political committees must disclose those lobbyists who raise more than $15,000 for 
them in a six-month period by "bundling" donations from numerous sources. Lobbyists must 
also disclose donations made to committees, charities, organizations and foundations 
associated with members of Congress. The bill would ban meals, travel and gifts paid for by 
lobbyists and their clients, and Senate rules would change to ban anonymous “holds.” 

 

The only specific reference to Indian tribes is in the restrictions on former federal 
employees.  There is an exception in the Indian Self-Determination Act that former federal 
employees can work for Indian tribes and are not subject to the one year “cooling off” 
period.  This exception has come under Congressional scrutiny because of certain instances 
where implications of undue influence have been widely reported.  NCAI advocated 
retaining the exception because it is still very important for tribes to hire former BIA, IHS 
and other federal employees to work for tribal governments.  It is one of the main goals of 
the Indian Self-Determination Act.  The provision was amended so that the former federal 
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employee must be an "employee" of the Indian tribe to get the exception -- persons who work 
under contract as lawyers or lobbyists will be subject to the one year “cooling off” period. 

 

 
16)  Indian Housing Reauthorization - NCAI has been working closely with House Committee 

on Financial Services on the reauthorization of the Native American Housing Assistance and 
Self-Determination Act of 2007 (H.R. 2786, NAHASDA). The bill includes: an expansion of 
tribal ability to access GAO federal supply sources; enables tribes who have tribal preference 
employment and contracting laws to enact them under NAHASDA; expands the definition of 
“essential families” to enable essential governmental  personnel to reside in NAHASDA 
homes; eliminates competitive bidding for procurement under $5,000.00; would allow tribes 
to allow access for criminal background checks for employees; and includes a new section 
called Self-Determined Housing Activities for Tribal Community Program to increase 
flexibility to use NAHASDA funds for housing activities. The Committee marked up the bill 
and passed it out of Committee on June 26th. Currently, it is waiting for full House vote.   On 
July 19th, the Senate Committee on Indian Affairs held an oversight hearing on Indian 
Housing in preparation for the reauthorization. In addition, the Senate Committee provided a 
discussion draft to tribes to seek input and last week NCAI submitted comments on the draft 
bill. It is anticipated the Senate version of NAHASDA bill will be formally introduced in the 
Senate sometimes in September.  Please urge your Senators and Representatives to support 
the legislation and increased tribal self-determination for Indian Housing. 

 

17) Indian Education and No Child Left Behind –The No Child Left Behind Act (NCLB) is 
expiring this year.  NCAI continues to work with both houses of Congress to ensure that Title 
VII is effectively implemented that practical and beneficial educational programs are 
developed, and that programs enhance family and community involvement while 
incorporating local traditions and cultures.  Senator Bingaman (NM) will be holding a field 
hearing on August 9, 2007 at the Santa Fe Indian School to address Indian Country’s 
concerns related to NCLB.  A bill is likely to be introduced soon after the August recess. 

 

****** 


